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l. INTRODUCTION

1. On September 20,2002, BellSouth Corporation and its subsidiaries, BellSouth
Telecommunications, Inc., and BellSouth Long Distance, Inc. (collectively, BellSouth) filed an
application pursuant to section 271 of the Communications Act of 1934, as amended,' for
authority to provide in-region, intetLATA service originating in the states of Florida and
Tennessee.” We grant BellSouth's application in this Order based on our conclusion that
BellSouth has taken the statutorily required stepsto open its local exchange markets in these
states to competition. BellSouth therefore becomes the first Bell Operating Company (BOC) to
obtain section 271 authority for intetLATA service throughout its region.

2. In ruling on BellSouth's application, we wish to acknowledgethe effort and
dedication of the Florida Public Service Commission (Florida Commission) and the Tennessee
Regulatory Authority (Tennessee Authority) (collectively, state commissions), both of which

We refer tb the Communications Act of 1934, as amended, as the Communications Act or the Act. See 47
U.S.C. §§ 151 ef seq.

> See Joint Application by BellSouth Corporation, BellSouth Telecommunications,ize., and BellSouth Long
Distance, Inc., for Provision of In-Region, InterLATA Services in Florida and Tennessee, WC Docket No. 02-307
(filed Sept. 20,2002) (BellSouth Application); see alse Comments Requested on the Joint Application by BellSouth
Corporationfor Authorization under Section 271 dof the CommunicationsAct to Provide In-Region InterLATA
Service in the States of Florida and Tennessee, WC Docket No. 02-307, Public Notice, 17 FCC Red 17435
{Wireline Comp. Bur. 2002).

3 See Joint Application by BellSouth Corporation, BellSouth Telecommunications fnc., and BellSouth Long
Distance, /re., for Provision d In-Region, InterLATA Services in Alabama, Kentucky, Mississippi,North Carolina.
and Scuth Carolina, WC Docket No. 02-150, Memorandum Opinion and Order, 17 FCC Red 17595 (2002)
(BellSouthafuttistate Order);Joint Application by BellSouth Corporation, BellSouth Telecommunications,fxc., and
BellSouth Long Distance, /n¢., for Provision of In-Region, InterLATA Services in Georgiaand Louisiana, CC

Docket No. 02-35, Memorandum Opinion and Order, 17 FCC Red 9018 (2002) (BellSouthGeorgia/Louisiana
Order).
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have expended significanttime and effort overseeing BellSouth's implementation of the
requirements of section 271. The state commissions conducted proceedingsto determine
BellSouth's section 271 compliance and provided interested third parties with ample
opportunities for participationin their proceedings. The state commissionsalso adopted a broad
range of performance measures and standards, as well as Performance Assurance Plans designed
to create financial tncentives for BellSouth's post-entry compliance with section271.* Moreover,
the state commissions have committed themselves to actively monitor BellSouth's continuing
effortsto open the local markets to competition. The Commission recognizes the vital role of the
state commissions in conducting section 271 proceedings and their commitment to furthering the
pro-competitive purposes of the Act’ We commend and thank these two states for the time and
effort they spent investigatingthe merits of this application.

3. We also recognize BellSouth for the progress it has made in opening its local
exchange markets to competition in the states subject to this application. According to
BellSouth, competitive local exchange carriers (competitive LECs) provide facilities-based local
serviceto 1,217,756 linesin Florida," and 330,319 linesin Tennessee.' In addition, BellSouth
states that competitive LECs have gained double-digit market share in Florida (18.4 percent) and

*  The performance metrics measuring BellSouth's performance in Tennessee were calculated according to the

business rules (based upon the BellSouth Service Quality Measurement Plan or SQM3 developed by the Georgia
Public Service Commission (Georgia Commission). See BellSouth Application App. A, Vol. 6a, Tab K, Affidavit of
Alphonso J. Vamer (BellSouth Vamer Aff.} atpara. 5. In Florida, the performance metrics the Florida Commission
relied upon in reviewing BellSouth's performance were calculated according to the Interim Florida SQM
measurementsbased on, and virtually identical to, the Georgia SQM. BellSouth Application Reply App., Tab |,
Reply Affidavit of AlphonsoJ. Vamer (BellSouth VVamer Reply Aff.) at para. 76. On September 10,2001, the
Florida Commission established permanent performance measures (Florida Permanent SQM). BellSouth Vamer
Aff. at para. 157. Since May 2002, BellSouth has been reporting data in Florida pursuant to the Florida Permanent
SQM. BellSouth Yarner Reply Aff. at para. 77. On August 29,2002, the Tennessee Authority approved a
settlement agreement requesting the adoption of performance measures based on the Florida Permanent SQM.
BellSouth VVamer Aff. at paras, 230-31. BellSouth stated that it began operating under the permanent Tennessee
plan on December 1,2002. Letter from Kathleen B. Levitz, Vice President — Federal Regulatory, BellSouth, to
Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-370 (filed Dec. 3,2002)
(BellSouth Dec. 3 Ex Parte Letter —#1); see also BellSouth VVamer Aff. at para. 231.

See, e.g., Applicarion of VerizonNew Yorkline., VerizonLong Distance, VerizonEnterprise Solutions, Verizon
Global Networks fne., and VerizonSelect Services Inc.,, for Authorization te Provide In-Region, InterLATA Services
in Connecticut, CC Docket No. 01-100, Memorandum Opinion and Order, 16 FCC Red 14147,14149, para. 3
(2001) (Verizon Connecticut Order); Application of VerizonNew England Inc., Bell Atlantic Communications, Inc.
{d/b/a VerizonLong Distance), NYNEX Long Distance Company (&/b/a VerizonEnterprise Solutions) and Verizon
Global Networks Inc., for Authorization to Provide In-Region, InrerLATA Services in Massachusetts, CC Docket
No. 01-9, Memorandum Opinion and Order, 16 FCC Red 8988,8990, para. 2 (2001) { Ferizon Massachusetts
Order).

¢ BellSouth Application Reply App. A, Tab H, Reply Affidavit of Elizabeth A. Stockdale (BellSouth Stockdale
Reply Aft) at para. 6.

7

Seeid atpara. 7.
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Tennessee (12.6 percent).® We note also that BellSouth states that as of July 31,2002, BellSouth
had provisioned 166,168 loops in Florida and 50,886 loops in Tennessee?

IL BACKGROUND

4. In the 1996 amendments to the Communications Act, Congress required the
BOCs to demonstrate compliance with certain market-opening requirements contained in section
271 of the Act before they would be permitted to provide in-region, intetLATA long distance
service. Congress empowered the Commissionto review BOC applicationsto provide such
service, and to consult with the affected states and the Attorney General."*

5. We rely heavily in our examination of this application on the work completed by
the Florida Commission and the Tennessee Authority. On March 6,2001, the Florida
Commission initiated a proceeding opento participation by all interested parties to review
BellSouth's satisfaction of the requirements necessary to provide in-region, interLATA service in
Florida." In September 2002, the Florida Commission unanimously adopted the staff
recommendationand determined that BellSouth had met each and every checklist requirement. ™

6. On April 26,2002, BellSouth notified the Tennessee Authority of its intent to file
an applicationto provide intetLATA telecommunications servicesin Tennessee."" In response,

See id at paras. 6-7.

9

BellSouth Applicationat 84.
1 The Commissionhas summarized the relevant statutory framework in prior section271 orders. See, e.g., Joint
Application by SBC Communicationsine., Southwestern Bell Tel. Co.,and Southwestern Bell Communications
Services, Inc., d/b/a Southwestern Bell Long Distancefor Provision of In-Region, InterLATA Services in Kansas and
Oklahoma, CC Docket No. 00-217, Memorandum Opinion and Order, 16 FCC Red 6237, 6241-42, . 7-10
(2001) (SWBT Karsas/Oklahoma Order), affd in part, remanded inpart sub nom. Sprint Communications Co.v.
FCC, 274 F.3d 549 (D.C. Cir. 2001) (Sprintv. FCC).

Letter from Lila A. Jaber, Chairman, Florida Public Service Commission, to Marlene H. Dorich, Secretary,
Federal Communications Commission & 2 (Sept. 25,2002) (transmitting the Florida Commission Comments);
Consideration of BellSouth Telecommunications,In¢.'s entry into interLATA services pursuant to Section271 of the
Federal TelecommunicationsAct of 1996 (Hearing), Docket No. 960786A-TL (Sept. 25,2002) (Florida
Commission Comments —Hearing); Consideration of BellSouth Telecommunications, inc.'s entry into interLATA
servicespursuantto Section 271 of the Federal Telecommunications Act of 1996 {Third Party OSS Testing), Docket
No. 960786B-TL (Sept. 25,2002) (Florida Commission Comments — OSS Test) (collectively, Florida Commission
Comments). On June 28, 1996, the Florida Commission opened its initial inquiry into the entry of BellSouth into the
interLATA telephone market in Florida. Florida CommissionComments — Hearing at {0. However, on November
19, 1997, the Florida Commission determined that BellSouth had not met all of the checklist items. 1d. at 10-11.
Accordingly, BellSouth refiled its application on March 6,2001. Id at 11.

2 Florida Commission Comments — Hearing at 211, Florida Commission Comments — OSS Test at 86, BellSouth
Application at 9. But see Arvanitas Reply.

3 Tennessee Authority Commentsat IS. We note that this was BellSouth's third application before the Tennessee
Authority for authorization to provide in-region, interLATA servicesin Tennessee. BellSouth previously applied for
section 271 approval for Tennessee in December 1997 and then again July 2001. Id. at 14-18.
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the Tennessee Authority initiated a proceeding, which was open to participation by all interested
parties, to examine BellSouth's compliance with the requirements of section271."* At the
suggestion of the Tennessee Authority, BellSouth and competitive LECs initiated settlement
discussions."” Subsequently, the parties reached a settlementagreement concerning outstanding
issues in the section 271 docket,' and the Tennessee Authority approvedit.” On August 26,
2002, by separate vote on each checklist item, the Tennessee Authority determined that

""BellSouthhad satisfied all aspects of the competitive checklist, as well as Track A and section
272,

7. The Department of Justice filed its recommendation regarding thisjoint
application on October 25,2002.” The Department of Justice recommends approval of
BellSouth's application for section 271 authority in Florida and Tennessee, subject to the
Commission's resolving certain concerns expressed by the Department of Justice, specifically,

BellSouth's change management process,” and its policy on restating erroneously reported
performance data.?!

111. COMPLIANCEWITH SECTION271(c)(1)(A)

8. As a threshold matter, we address BellSouth's compliance with section
271(c)(1)(A), which requires, as a prerequisite for any approval of a BOC’s application to
provide in-region interLATA services, that a BOC first demonstrate that it satisfiesthe
requirements of either section 271(c)(1)}(A) (Track A) or 271(c)(1}B) (Track B).** To qualify
for Track A, a BOC must have interconnection agreements with one or more competing

4 1d at18.
¥ 1d. at 19-20.

Id at 20. Parties that did not join the settlementagreement either withdrew from the proceedings or concurred
in the parties' agreement to submit the case to the panel for a decision based on the current record. Id at 20.

Id at 22-23. Consistent with the settlement agreement, the Tennessee Authority adopted on an interim basis the
performance measures and penalty plan approved in Georgia, and adopted as the permanent performance measures
and penalty plan those approved in Florida as the Florida Permanent SQM.. Id at 21.

¥ BellSouth Applicationat 11-12.

¥ Section271(d)(2)XA) requires us to give "'substantial weight'* to the Department of Justice's evaluation.

? The Department of Justice indicated four areas of concerns: 1) BellSouth's adherenceto competitive LECs’

prioritized change requests; 2) BellSouth's provision of sufficient capacityto implement competitive LEC change
requests; 3) BellSouth's provision of adequate pre-release testing of OSS changes; and 4) review of OSS changes
implemented for BellSouth retail to assure that they do not result in disctiminatory access. Department of Justice
Evaluationat 2, 6-190.

# The Department of Justice expressed concern that the reposting policy does not clearly state which errors are to
be restated and that the policy could impact the accuracy of BellSouth's performancedata. Id at 9-10.

2 A7USC. § 271(dX3XA).



Federal Communications Commission FCC 02-331

providers of “telephone exchange service . . .to residential and business subscribers.”® The Act
states that “such telephone service may be offered . . .either exclusively over [the competitor’s]
own telephone exchange service facilities or predominantly over [the competitor’s] own
telephone exchange facilities in combination with the resale of the telecommunicationsservices
of another carrier.” The Commission has concluded that section 271(c)(1)(A) is satisfied if one
or more competing providers collectively serve residential and business subscribers,” and that
unbundled network elements are a competing provider’s “own telephone exchange service
facilities” for purposes of section271(c)(1)(A).* The Commission has further held that a BOC
must show that at least one “competing provider” constitutes “an actual commercial alternative
to the BOC,”” which a BOC can do by demonstratingthat the provider serves “more trena de
miNImIS number” of subscribers.® The Commission has interpreted Track A not to require any
particular level of market penetration, however, and the United States Court of Appeals for the
D.C. Circuit (D.C. Circuit Court) has affirmed that the Act “imposes no volume requirements for
satisfactionof Track A.”*

0. We conclude, as did the state commissions, that BellSouth satisfiesthe
requirements of Track A in Florida and Tennessee.” No commenter challenges BellSouth’s

B 47USC. §271(cX1XA)
* Id

B Application of Ameritech Michigan Pursuant to Section 271 of the CommunicationsAct of 7934, as amended
ToProvide In-Region, InterLATA Services in Michigan, CC Docket No. 97-137, Memorandum Opinion and Order,
12 FCC Red 20543,20589, para. 85(1997) {4meritech Michigan Order);see also Application of BellSouth
Corporation, BellSouth Telecommunications,Zre., and BellSouth Long Distance, Ire., for Provision of In-Region,
InterLATA Services in Louisiana, CC Docket No. 93-121, Memorandum Opinion and Order, 13 FCC Red 20599,
20633-35, paras. 46-48 (1998) (Second BellSouth Louisiana Order).

Ameritech Michigan Order, 12 FCC Red at 20598, para. 101.

27
Application by SBC Communications fric., Pursuant to Section 271 of the Communications Act of 1934, as

amended, To Provide In-Region, InrerLATA Services in Oklahomo, CC DocketNo. 97-121, Memorandum Opinion
and Order, 12 FCC Red 8685,8695, para. 14(1997) (SWBT Oklahoma Order).

SWBT Kansas/Oklahoma Order, 16 FCC Red at 6257, para. 42; see also Ameritech Michigan Order, 12 FCC
Red at 20585, para. 78.

¥ Sprintv. FCC, 274 F.3d at 553-54; see also SBC Communications Inc. v. FCC, 138F.3d 410,416 (D.C. Cir.

1998) (“Track A does not indicatejust how much competitiona provider must offer either the business or residential
markets before it is deemed a ‘competing’ provider.”).

¥ Florida Commission Comments —Hearing at 34; see also Tennessee Authority Comments at 23.
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showingin this respect?” With respect to these states, BellSouth relies on interconnection
agreements with AT&T, Knology, MCI and US LEC in support of its Track A showing.*

10.  We find that both AT&T and Knology in Florida, and both MCI and US LEC in
Tennessee each serve more than a de minimis number of end users predominantly over their own
facilities and represents an “actual commercial alternative” to BellSouth in Florida and
Tennessee respectively.” Specifically, each provides telephone exchange service to both
residential and business subscribers through its own facilities.*

IV. PRIMARY ISSUES IN DISPUTE

11.  Inanumber of prior orders, the Commissiondiscussed in considerable detail the
analytical framework and particular legal showingrequired to establish checklist compliance.)’
In this Order, we rely upon the legal and analytical precedent established in those prior orders. In
addition, we include comprehensive appendices containing the applicants’ performance data and
the statutory framework upon which we rely when considering for analysis section 271
applications.® In reviewing this application, we examine performance data as reported in
monthly performance reports reflecting service in the period from May, 2002, through
September, 2002.

12.  We focus in this Order on the issues in controversy in the record. Accordingly,
we begin by addressingthe evidentiary case, followed by checklist item two (unbundled network
elements, or UNEs). Next, we addressthe following checklist items: checklist item one
(interconnection), checklistitem four (unbundled local loops), checklist item eleven (local
number portability), and checklist item thirteen (reciprocal Compensation). The remaining

31

But see Arvanitas Reply at 4. By alleging BellSouth breached the interconnection agreementwith 1DS
Telecom, LLC, Arvanitas recognizesthat the interconnection agreement exists, an implicit acknowledgementthat
BellSouth has satisfied Track A.

BellSouth Application at 12-13; BellSouth Application App. A, Vol. 6a, Tab J, Affidavit of Elizabeth A.
Stockdale (BellSouth Stockdale Aff.} at paras. 19 and 31, and Tables 2 and 5.

BellSouth Stockdale Aff. at para. 19; BellSouth Stockdale Aff., Exs. ES-5, ES-6, ES-8, and ES-9 (citing
confdential information). See alse SWBT QOkighoma Order, 12 FCC Red at 8695, para. 14.

BellSouth Stockdale Aff., Exs. ES-5, ES-6, ES-8, and ES-9 (citing confdentiol information).

35
See, e.g., Application by SBC Communications, /nc., Southwestern Bell Tel. Co.,and Southwestern Bell

CommunicationsServices, Inc., &/b/a Southwestern Bell Long Distance pursuant 1o Section 27/ of the
TelecommunicationsAct of 1996, ToProvide In-Region, InterLATA Services in Texas, CC Docket No. 00-65,
Memorandum Opinion and Order, 15 FCC Red 18354, 18359-61,18365-78, paras. 8-11, 21-40, 43-58 (2000)
(SWBT Texas Order); Application by Bell A¢/antic New Yorkfor Authorization Under Section 271 of the
CommunicationsAct ToProvide In-Region, /nterLATA Service in the State of New York, CC Docket No. 99-295,
Memorandum Opinion and Order, 15 FCC Red 3953,3961-63,3966-69.3971-76, paras. 17-20, 29-37, 43-60
(1999) (Bell Atlantic New York Order), aff'd sub nom. AT&T Corp. v. FCC, 220 F.3d 607 (D.C. Cir. 2000); see also
Appendix D.

36

See generally AppendicesB, C, and D.
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checklistitems, 3, 5, 6-10,12, and 14 are discussed briefly, as they received little or no attention

from commenting parties. Finally, we discuss issues concerning compliance with section 272
and the public interest requirements.

A Evidentiary Case

13.  Asathreshold matter, we address the performance metrics and standards that we
use in the instant application to make findings of checklist compliance. The state commissions
of states for which we have previously approved in-region long distance authority for BellSouth
have generally used either the Georgia performance metrics (Georgia SQM) or metrics based on
or substantially similar to the Georgia SQM. In the instant application, the Tennessee Authority
based its evaluation on the Georgia SQM,* and the Florida Commission used the interim Florida
SQM, modeled on the Georgia SQM, for its third-party test and for purposes of determining
BellSouth‘s section 271 compliance.® The Florida Interim SQM is nearly identical to the
Georgia SQM except for minor differences in some standards and/or levels of disaggregationin
the collocation and change management measures.” Although we recognize that the Florida
Commission established the Florida Permanent SQM in 2001, and BellSouth began reporting
data under this SQM in May 2002, we do not consider this SQM for purposes of the instant
analysis.” We find it reasonable to use the Florida Interim SQM because thisis what the Florida
Commissionused and it will enable us to conduct a more “apples-to-apples” evaluation of
BellSouth’s performance. Similarly, we used substantially the same measures and standards to
evaluate BellSouth’s performance in the past seven applications. By using the Florida Interim
SQM we can best evaluate whether BellSouth has maintained its performance or whether
performance has deteriorated. Significantly, we note that no commenter has suggested that it is
inappropriate for us to rely on the Florida Interim SQM. Accordingly, we rely on the
performance data in the Florida Interim SQM filed with the application for assessing BellSouth’s
section 271 compliance in Florida.

37
The Tennessee Authority used the Georgia SQM for purposes of assessing BellSouth’scompliance with section
271. Tennessee Authority Comments at 21-22, 27.

#  See infrand.
BellSouth Varner Aff. at paras. 108, 157; BellSouth YVarer Reply Aff. at para. 76.

* The Florida Permanent SQM, when compared to the Georgia SQM, reflects the addition of some new measures
and the deletion of others, changes to certain business rules, more stringent benchmarks in some cases and changes
to the level of disaggregationreported. For example, for ordering and provisioning measures, the Florida
Commission ordered the addition of metrics for UNE Line Splitting and Enhanced Extended Loops (EELs). For
ordering and maintenance and repair, the Florida Commission also required the addition of metrics for digital and
high capacity loops. See BellSouth VVamer Aff. at paras. 123, 157-58, 164-65; BellSouth VVamer Reply Aff. at para.
76; Letter from Kathleen B. Levitz, Vice President — Federal Regulatory, BellSouth, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket NO. 02-307 Attach. at 1-2 (filed Oct. 17,2002)
(BellSouth Oct. 17 Ex Parte Letter —#1); see also BeliSouth Georgia/Louisiana Order, 17 FCC Red at 9027, para.
16; BellSouth Multistate Order, 17 FCC Red at 17600, 17605, paras. 12, 19.
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14, We also address challenges to the validity of the data submitted by BellSouth.
The accuracy of BellSouth’s performance data is essential to its showing of compliance with
several different checklist items. Accordingly, it is appropriate for us to dispose of this threshold
issue before addressing BellSouth’s compliance with each checklist item?” The Department of
Justice and AT&T maintain that BellSouth’s data reposting policy (i.e., when BellSouth revises
published performance data results) would allow BellSouth to hide errors in its performance data,
thus bringing the reliability of the data into question.“ BellSouth’s policy had excluded the
reposting of errors not involving “key performance measures,” as defined by BellSouth. Further,
BellSouth’s policy required atrigger of at least 100transactions in a given month before some
types of errorswould be reposted.*

15.  Although BellSouth correctly points out that it is under no obligation to repost
performance data, BellSouth has revised its reposting policy to include all performance measures
that a state commission currently includesin its Service Performance Measurements and
Enforcement Mechanisms (SEEM)Plan and BellSouth anticipates modifying the policy in the
future in response to changes made to a state’s SEEM Plan.* We note that restrictions relating to
the number of transactions remain in place. In addition, on December 1,2002, BellSouth began
disclosing all known and validated data issues, including those with less than 100 transactions,
by filing at all state commissionsin its region a list of validated errors affecting results that are
not captured on a data notification or by reposting.” BellSouth also commitsto filing its

"L The Commissionhas discussed the importance of data validity issues in a number of orders. Seee.g., BellSouth

Georgia/Louisiana Order,17 FCC Red at 9027, para. 16.
42

AT&T arguesthat BellSouth should be required to repost all errors because BellSouth‘s reposting policy would
hamper the ability of competitive LECs, state regulatory authorities, and the Commissionto effectively evaluate
BellSouth’s performance. AT&T Commentsat 15-16; AT&T Comments App., Tab B, Declaration of SharonE.
Noms (AT&T Noms Decl.) at paras. 3-10; AT&T Reply at 18-25; Letter from Jodi S. Sirotnak, Regulatory Analyst,
Federal Government Affairs, AT&T, to Marlene Dortch, Secretary, Federal Communications Commission, WC
Docket No. 02-307 (filed Nov. 19,2002) (AT&T Nov. 19 Ex Parte Letter); Letter from R. Merinda Wilson, Counsel
to AT&T, to Marlene H. Dortch, Secretary, Federal CommunicationsCommission, WC Docket No. 02-307 (filed
Dec. 2,2002) (attaching Joint Supplemental Declaration of Cheryl Bursh, Sharon E. Noms, and Robert M. Bell at
para. 25) (AT&T Bursh/Norris/Beli Supp. Decl.). The Department of Justice also raised concerns about the effect of
the policy on the accuracy of BellSouth’s reported performance data and whether the policy could reduce the value
of performance reporting as an ongoing mechanism for measuring performance and preventing backsliding.
Department of Justice Evaluation at 9-10.
43

For key measures, reposting would always occur if the correction would shift a performance measures 60m “in
parity” to “out of parity.” Key measuresthat have been out of parity would be reposted if there were at least 100
competitive LEC transactions at the sub-metric level, and there was at least a two percentage point change in the
performance for benchmark measures or a 0.5 change in the z-score for retail analogue measures. See Letter from
Jonathan B. Banks, General Attorney, BellSouth, to Marlene H. Dortch, Secretary, Federal Communications
Commission, WC Docket No. 02-307 Attach. at 1-2 (filed Cet. 17,2002) (BellSouth Oct. 17 EX Parte Letter — #3).

“  BellSouth Reply at 30-31; BellSouth Varner Reply Aff. at para. 23; BellSouth \VVamer Reply Aff., EX. PM-20.

** BellSouth Reply at 5, 30; BellSouth Vamer Reply A, at para. 14; Letter from Kathleen B. Levitz, Vice
President — Federal Regulatory, BellSouth, to Marlene H. Dortch, Secretary, Federal CommunicationsCommission,

WC Docket No. 02-307 at 1 (filed Nov. 13,2002).
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modified reposting policy with the Georgia, Florida, and Louisiana Commissionsin their
upcoming six-month review proceedings.*

16.  Based on the record in this proceeding, we are satisfied that the data BellSouth
submitted with the instant application are reliable and accurate. We reach this conclusion based
on the extensive third party auditing, the internal and external data controls, the availability of
raw performance datato competing carriers and regulators, BellSouth's readinessto engage in
data reconciliations, and the oversight and review of the data and of proposed changes to the
metrics provided by state commissions.”® We further expect that, to the extent BellSouth
becomes aware of errors in its data that would affect our analysis of the instant application, it
would alertus to such errors as soon as it becomes aware of them.”* We are prepared to pursue
appropriate enforcementaction if evidence becomes available to the Commission sufficient to
show that incorrect data were submitted to the Commissionin violation of Commission rules.*
We encouragethe state commissions in BellSouth's territory to continue their review of
BellSouth's reposting policy, particularly the impact of the 100transaction reposting trigger on
monitoring BellSouth's performance, the omission of some performance measures fran the
reposting policy, and the potential impact of the reposting policy on penalty payments?'

17.  We disagree with Network Telephone's suggestion that we should question the
validity of BellSouth's Performance Measurement Analysis Platform (PMAP) data"" because of
restatements in BellSouth's SEEM payments to Network Telephone.® BellSouth argues that
validation procedures suggested errors in its preliminary SEEM payments to Network Telephone,
and that BellSouth made fuil payment to Network Telephone even thoughit is still investigating
the reason for its relative poor performance.” Competitive LECs can request an audit of the

BellSouth Reply at 31; BellSouth VVamer Reply Aff. & para. 9.

BellSouth Varner Aff. at paras. 39-68; BellSouth Varner Reply Aff. at paras. 5, 29, 45, 47-66. See also
BellSouth Multistate Order, 17 FCC Red at 17604, para. 16; BellSouth Georgia/Louisiana Order, 17 FCC Red at
9030, para. 19.

# 47 CFR. §1.65. BellSouth acknowledgesthat it is bound by this rule. BellSouth Varner Reply Aff. at para. 11.
49

We also note that submission of false data to the Commission could subject BellSouth to Criminal prosecution

under 18 U.S.C. § 1001.

® BellSouth Vamer Reply Aff. at paras. 20-21. But see AT&T Bursh/Norris/Bell Supp. Decl. at paras. 28-54.

s
1 PMAP is the software program in which the majority of the SQM values are produced. BellSouth Vamer Aff.
at paras. 33-36.

Network Telephone Comments at 9-10. Network Telephone also complains that BellSouth no longer reports
data that Network Telephone had been using to determine what data was excluded from the trouble duration metric.
Network Telephone Commentsat 9. Although we noted in BellSouth Georgia/Louisiana Order that BOCs do not
routinely make their raw data available, BellSouth plans to respond to this complaintby providing a data file to
competitive LECs with the excluded records duringthe first quarter of 2003. BellSouth Vamer Reply Aff. at paras.
25-28; BellSouth Georgia/Louisiana Order, 17 FCC Red at 9032 n.71.

BellSouth Varner Reply Aff. at paras. 41-46.
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SEEM payments under the SEEM provision for an annual audit of payments, and KPMG is
currently performing an independent, extensive end-to-end audit of the underlying SEEM data,
SEEM calculationsand SEEM payments.* We find that there are sufficient mechanisms to
assure the validity of BellSouth’s SEEM payments, and thus the facts asserted by Network
Telephone do not demonstrate that BellSouth’s data are invalid?’

B. Checklist Item 2 —Unbundled Network Elements

18.  Checklistitem 2 of section 271 states that a BOC must provide
“nondiseriminatory access to network elements in accordance wirth sections 251(¢)(3) and
252(d)(1)” of the Act.* Section251(c)(3) requires incumbent LECs to provide
“nondiscriminatory access to network elements on an unbundled basis at any technically feasible
point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.”*’

L Pricing of Unbundled Network Elements

19.  Section252(d)(1) provides that a state commission’s determination of thejust and
reasonable rates for network elements must be nondiscriminatory, based on the cost of providing
the network elements, and may include a reasonable profit.” Pursuant to this statutory mandate,
the Commission has determined that prices for UNEs must be based on the total element long
rnnincremental cost (TELFUC) of providing those elements.”

*Id atpara. 45.

35
Mpower assertsthat its ability to determinewhether BellSouth provides it with parity accessto its network

elements is hampered by BellSouth‘s reporting methods, which Mpower believes diminish its ability to compare and
track performancetrends. We concurwith BellSouth that this complaint is more appropriatelyaddressed in a state
six month review process. Mpower Comments at 16-17; Letter from Kathleen B. Levitz, Vice President — Federal
Regulatory, BellSouth, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-
307 at 2-3 (filed Oct. 25,2002) (BellSouth Oct. 25 Ex Parte Letter — #2); BellSouth Yarner Reply Aff. at paras. 27-
40.

47USC. §271(c)2XB)ii). Overturninga 1997 decision of the Eighth Circuit Court of Appeals, on May 13,
2002, the U.S.Supreme Court upheld sections 51.315(c)H{f) of the Commission’s rules, which, subjectto certain
limitations, require incumbent LECs to provide combinations of unbundled network elements “not ordinarily
combined in the incumbent LEC’s network” and to “combine unbundled network elements with the elements
possessed by the requesting telecommunicationscarrier.” Ferizen Communications, fac. v. FCC, 122 S. Ct. 1646
(2002). Inaprior decision, the Supreme Court upheld the Commission’s authorityto adopt sections 5 1.313(a}-(b) of
the Commission’s rules, which establish the general obligation of an incumbent LEC to provide combinations of
network elements and require an incumbent LEC not to separate requested elements that it currently combines,
exceptupon request. AT&T Corp. v. lowa Utils. Bd., 525 US. 366, 385, 393-95 (1999). NO commenter raises
concerns about UNE combmations.

¥ 47USC. §251(cX3)
* 47USC. §252(d)(D).

59

See Implementation df the Local CompetitionProvisions in the TelecommunicationsAct df 1996, CC Docket
No. 96-98, First Report and Order, 11 FCC Red §5499, 15844-47, paras. 674-79 (1996) (Local Competition Order);
(continued.. ..)
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2.  Inapplyingthe Commission’s TELRIC pricing principles in this application, we
do not conduct a de novo review of a state’s pricing determinations.® \We will, however, reject
an application if “basic TELRIC principles are violated or the state commission makes clear
errorsin factual findings on matters so substantial that the end result falls outside the range that
the reasonable application of TELRIC principles would produce.”” We note that different states
may reach differentresults that are each within the range of what a reasonable application of
TELRIC principles would produce. Accordingly, an input rejected elsewhere might be
reasonable under the specific circumstances here.

21.  Commenters in these proceedings assert several challengesto BeliSouth’s pricing
that were never raised before the state commissions. Just as it is impractical for us to conduct a
de novo review of the state commissions’ pricing determinations, it is likewise generally
impractical for us to make determinations about issues that were not specifically raised before the
state commissions in the first instance. During the course of their UNE pricing proceedings, the
state commissions are able to cross examine witnesses, compel discovery, and direct the
submissionof additional record evidence on particular issues. This Commission lacks the time
to employ such tools during the course of the 90-day statutory review period for section 271
applications. Without the means to test and evaluate evidence during this short statutory review
period, and without a state record to analyze with respect to issues not raised before the state
commissions, we are often left to resolve factually complex issues based simply on the untested
written assertions of various experts.

22.  Asthe Commission’s previous decisions make clear, a BOC may submitas part of
itsprima facie case a valid pricing determination from a state commission.” In such cases, we
will conclude that the BOC meets the TELRIC pricing requirements of section 271,” unless we
find that the determinationviolatesbasic TELRIC principles or contains clear errors of fact on
matters S0 substantial that the end result falls outside the range that a reasonable application of

(Continued from previous page)
47 CFR. §§ 51.501-51.515. The Supreme Court has upheld the Commission’s forward-1eoking pricing
methodology in determining the costs Of UNEs. Verizonv. FCC, 122 S.Ct. at 1679.

€ Applicationdf Verizon Pennsylvania Inc., VerizonlLong Distance, VerizonEnterprise Solutions, Verizon
Global Networks fxc., and VerizonSelect Services fnc. for Authorization ToProvide In-Region, /nterLATA Services
in Pennsylvania, CC Docket NO.-01-138, Memorandum Opinion and Order, 6 FCC Red 17419,17453, para. 55
(2001) (VerizonPennsylvania Order) (citations omitted). See also Sprint v. FCC, 274 F.3d at 556 (“¥hen the
Commission adjudicates $271 applications, it does not —and cannot — conduct de novo review of state rate-setting
determinations. Instead, it makes a general assessment of compliance with TELRIC principles.”).

61
Verizon Pennsylvania Order, 16 FCC Red at 17453, para. 55.

52 BellSouth Multistate Order, 17FCC Red at 17611, para. 32.

#  When a state commission makes a determination that rates are TELRIC-compliant, it may not have explicitly

analyzed every component of such rates, particularly when no party has taken issue with the component. Indeed, we
do not provide extensive analysis on checklist items that receive little or no attention from commenters when our
own review of the record leads us to concludethat the BOC has satisfied these requirements.

12
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TELRIC principles would produce.”® Once the BOC makes a prima facie case of compliance, the
objecting party must proffer evidence that persuasively rebuts the BOC’s prima facie showing.
The burden then shiftsto the BOC to demonstrate the validity of its evidence or the state
commission's approval of the disputed rate or charge."" When a party raises a challenge related
to a pricing issue for the first time in the Commission's section 271 proceedings without showing
why it was not possible to raise it before the state commission, we may exercise our discretion to
give this challenge little weight. In such cases, we will not find that the objecting party
persuasively rebuts the prima facie showing of TELRIC compliance if the BOC provides a
reasonable explanation concerning the issue raised by the objecting party.

23.  With these principles in mind and after thoroughly reviewing the record in this
application, we find that BellSouth's UNE rates in Florida and Tennessee are just, reasonable,
and nondiscriminatory, and are based on cost plus a reasonable profit as required by section
252(d)(1). We therefore find that BellSouth's UNE rates in Florida and Tennessee satisfy
checklistitem 2. Before we discuss commenters’ argumentsand our conclusions, we summarize
the pricing proceedings in each state.

a. Background
(1) Florida Commission Pricing Proceedings

24. By order dated May 26, 1999,the Florida Commission opened Docket 99064%-TP
to set deaveraged prices for UNEs aswell as prices for UNE combinations and non-recurring
charges! On May 25,2001, the Florida Commissionissued its 621-page Final Order on Rates
for Unbundled Network Elements Provided by BellSouth (Phases | and I1).*” In the Firal UNE
Rate Order, the Florida Commission addressed the appropriate methodology, assumptions, and
inputs for establishing UNE rates and directed BellSouth to unbundle the identified elementsand
subloop elements for the purpose of setting prices and to provide access to those subloop
elements.”" The Florida Commission determined that the inclusion of non-recurring costs in
recurring rates should be considered when the resulting level of non-recurring charges would

See, e.g., Application by VerizonNew Jersey /rc., Bell Atlantic Communications, /ne. (@/b/a \erizonLong
Distance). NYNEX Long Distance Coempany (d/b/a VerizonEnterprise Solutions). Verizon Global Networks fne.,
and VerizonSelect Services Inc., for Authorization To Provide In-Region, InterLATA Services in New Jersey, WC
Docket No. 02-67, Memorandum Opinionand Order, 17 FCC Red 12275,12305, para. 68 (2002) (VerizonNew
Jersey Order).

8 Second BellSouth Louisiana Order, 13 FCC Red at 20635-39, paras. 51-59.

Florida Public Service Commission, In re: Investigation into Pricing of Unbundled Network Elements, Fina!
Order on Ratesfor Unbundled Network Elements Provided by BellSouth, Docket No. 990649-TP, at 18 (May 25,
2001) (Florida Commission UNE Rate Order).

5 HMdal.

8 Id at126-327
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constitute a barrier to entry.”  In addition, the Florida Commission defined xDSL-capable loops
and found that a cost study addressing such loops may make distinctions based on loop length.™
The Florida Commission identified the applicable UNE rates and directed that they should
become effective as carriers amend their existing interconnection agreements to incorporate the
state-approvedrates.”

25.  Inthe Final UNE Rate Order,the Florida Commission directed BellSouth to re-
file, within 120 days, revisionsto its cost study addressing hybrid copper/fiber xDSL-capable
loops, network interface devices (NIDs), and cable engineeringand installation.” During this
proceeding, BellSouth determined, through proceedings in other states, that it was necessary to
change certain inputs for Daily Usage Files (DUFs) rates.” This proceeding is known as the
“BellSouth 120-dayfiling.”

26.  Inconnectionwith the BellSouth 120-dayfiling, on March 11-12,2002, the
Florida Commission conducted an administrative hearing to receive evidence concerning some of
the issues raised in that filing.” By order dated September 27,2002, the Florida Commission
addressed the following issues: loop cost studies and modifications; DUF cost studies and
modifications; unbundled copper loop (non-design) cost study and modifications; NIDs; the
hybrid copper/fiber xDSL-capable loop offering; accounting for inflation; and other related
issues.” The Florida Commission found that BellSouth’s cost studies and associated inputs, as

modified by the state commission in the Florida Commission 120-Day Filing Order, result in
rates that comply with TELRIC principles.™

27. On September 25,2002, the Florida Commission filed comments in the section
271 proceeding before this Commission.” In those comments, the Florida Commission stated

% Id at327-433.

®Id at547.

7

Id. at 53440,548, App. A.

7 1d. at 548. See also Florida Public Service Commission, In re: Investigation into Pricing of Unbundled Network
Elements (BellSouth Track), Final Order on Ratesfor Unbundled Network Elements Provided by BellSouth

Telecommunications,fnc. (120-Day Filing), Docket No. 990649A-TP, at 8 (Sept. 21,2002) (Florida Commission
120-Day Filing Order).
” Florida Commission 120-Day Filing Order & 8-9.
™ 1d. ato.
®d at2-3.
Id at App. A; Florida Commission Comments — Hearing at 100.

™ Idail.
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that the state-approved UNE rates comply with TELRIC principles and recommended approval
of BellSouth’s section 271 application.”

(i) Tennessee Authority Pricing Proceedings

28.  The Tennessee Authority set UNE prices with the stated goal of establishing
forward-looking, cost-based rates that are consistentwith the Commission’s TELRIC
methodology.* UNE rates were established over the course of several proceedings. On July 15,
1997, the Tennessee Authority convened the initial UNE rate proceeding (docket number 97-
01262) as a contested case related to arbitration proceedings between BellSouth and AT&T.*
The UNE rate proceeding consisted of two phases. In Phase I, the Tennessee Authority
determined adjustmentsto the cost models, issuing an order on January 25, 1999, which adopted
interim proxy prices applicable until the approval of permanent cost-based interconnection and
UNE prices.* In Phase TI, the Tennessee Authority established firdl prices for interconnection
and UNEs, issuing a final order on February 23,2001.

29.  The Tennessee Authority addressed a range of specific issues in this docket.”
After making 17 adjustmentsto BellSouth’s TELRIC Calculator model, the Tennessee Authority
adopted that model for setting all UNE prices, including loop inputs and non-loop UNEs.*
BellSouth used three models to developrecurring costs: the Loop Model (for loops), the

™ Id at99-100.

BellSouth Application App. D — Tennessee, Vol. 4, Tab 39, Petition to Convenea Contested Case Proceeding
to Establish Permanent Pricesfor Interconnection and UnbundledNetwork Elements, Tennessee Authority, Interim
Phase | Order, Docket No. 97-01262, at 8 (Jan. 25, 1999) (TennesseeAuthority Phase | UNE Order).

¥ Id at 3. Seeaiso Tennessee Authority Commentsat 7.

81 See TennesseeAuthority Phase | UNE Order. See also Tennessee Authority Comments at 7.

BellSouth Application App. D = Tennessee, Vol. 6, Tab 65, Petition of BellSouth Telecommunications,Inc. to
Convenea Contested Case Proceeding #o Establish “PermanentPrices”for Intercannection and Unbundled
Nerwork Elements, Tennessee Authority, Final Order, Docket NO. 97-01262 (Feb. 23,2001). See also Tennessee
Authority Comments at 8.

N The Tennessee Authority addressed 19 specific issues in this docket, including cost methodology for setting
interconnectionand UNE prices, cost model for recurring UNE prices, fill and utilization factors, depreciation rates,
loop prices, switch costs, OSS costs, and calculation of nonrecurring costs. Tennessee Authority Phase | UNE
Order.

¥ 1d. at 7-8; BellSouth Application App. D — Tennessee, Vol. 5, Tab 59, Petition of BellSouth
Telecommunications, Inc. to Convene a Contested Case Proceeding e Establish ”PermanentPrices”’for
Interconnection and UnbundledNetwork Elements, Tennessee Authority, Second Interim Order re Revised Cost
Studies and Geographic Deaveraging, Docket No. 97-01262, at 5-6 {Nov. 22,2000).
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Switched Network Calculator Model (for usage), and the Switching Cost Information System
Model (for ports and vertical features).**

30.  InMay 2000, the Tennessee Authority opened a second proceeding (docket
number 00-00544) to establish permanent UNE prices for line sharing, pursuant to the
Commission's Line Sharing Order,,"and permanent prices for riser cable and network
terminating wire elements.”" The Tennessee Authority later expanded the scope of this
proceeding to address certain additional unbundling obligations in the Commission's UNE
Remand Order.® The decisions in this docket were consistent with the decisionsin docket
number 97-01262, which remained in effect.*”

31.  The Tennessee Authority established a permanent geographic deaveraging
methodology for UNE loop rates in a third proceeding (docket number 01-00339).* The parties
to that proceeding entered into a stipulated agreement for the rate deaveraging methodology,
which the Tennessee Authority accepted and approved on August 5, 2002.”" Additionally, the
Tennessee Authority set resale and wholesale discount rates of 16 percent and 21.56 percent,
respectively, in separate proceedings (docket numbers 96-01152 and 96-01331).* In additionto
applying these discountrates to most tariffed recurring and nonrecurring local and intrastate toll
retail offerings, BellSouth statesthat it will also apply the wholesale discountto nonrecurring

BellSouth Application App. A, Vol. 2, Tab C, Affidavit of D. Daonne Caldwell (BellSouth Caldwell Aff.) at
para. 33.

% Deployment of Wireline Services Offering Advanced TelecommunicationsCapability and Implementation of

Local Competition Provisions of the TelecammunicationsAct of 7996, CC Docket NO. 98-147, Third Report and
Order, 14 FCC Red 20912 (1999) (Line Sharing Order).

BellSouth Application App. D —Tennessee, Vol. 7, Tab 44, Generic Docket te Establish UNE Pricesfor Line
Sharing Per FCC 99-355, and Riser Cable and Terminating Wire as Ordered in TRA Docket 98-00123, Tennessee
Authority, First Initial Order, Docket No. 00-00544, at 3 (Apr. 3,2002) (Tennessee Authority Line Sharing Order).

% Id at5. See also Implementation of the Local Competition Provisions of the TelecommunicationsAct of 1996,
CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Red
3696 (1999) (UNE Remand Order).
89

Tennesseeduthority Line Sharing Order at 3.

% BellSouth Application App. H —Tennessee, Vol. 3, Tab 42, Generic Docket to Consider Technology Advances

and Geographic Deaveraging, Tennessee Authority, Report and Recommendation, Docket No. 01-00339 (March
13,2002).

1 BellSouth Application App. H —Tennessee, Vol. 3, Tab 52, Transcript of Tennessee Authority Agenda
Meeting, Vol. 1, Docket No. 01-00339 at 4547 (Aug. 5,2002).

BellSouth Application App. H —Tennessee, Vol. 1, Tab 6, /n the Matter of the Interconnection Agreement
Negotiation Berween AT&T Communications of the South Central States, Inc. and BellSouth Telecommunications,
Inc. Pursuant lo 47 U.S.C. Section 252, Tennessee Authority, Report and Recommendation, Docket No. 96-01 152 at
50-51 (Jan. 23,1997). Seealso BellSouth Application App. A, Vol. 4b, Tab G, Affidavit of John A. Ruscilfi and
Cynthia K. Cox (BellSouth Ruscilli/Cox Aff.) at paras. 132-38.
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charges associated with resold services.” The Tennessee Authority recently convened an

additional proceeding (docket number 02-00434) to analyze the potential impact of technological
advances on cost development.™

b. Specific Pricing Issues

32.  AT&T and Mpower raise five checklist item 2 pricing issues in connection with
the Florida Commission’sapproval of BellSouth’s UNE rates: the hot cut charge for SL-2 loops;
the $200 market-based expedite charge; promotional tariffs BellSouth offers to certain retail
customers; the manner in which BellSouth accounts for inflation in calculating its rates; and
BellSouth’s loading factors. No commenter raises any checklist item 2 pricing issuesin
connection with the Tennessee Authority’s approval of BellSouth’s UNE rates.

(i) Hot Cut Charge for SL-2 Loops

33.  AT&T arguesthat BellSouth’s hot cut charges for Service Level-2 (SL-2) loops®’
in Florida are unlawful, anti-competitive,and do not comply with TELRIC principles.*
According to AT&T, BellSouth charges $160 to perform the first SL-2 hot cut and $82.47 for
each additional loop in the same order.” After reviewing AT&T’s evidence and the Florida
Commission’s consideration of this issue, we find that BellSouth’s hot cut charge for an SL-2
loop complies with checklist item 2.

34.  A*hotcut” isthe process of converting a customer from one network
configuration served by an incumbent LEC's switchto a UNE-loop served by another carrier’s
switch.” The “cut” is “hot” because telephone service on the specific customer’s loop is

BellSouth Ruscilli/Cox AfY. at paras. 132-35,

BellSouth Caldwell Aff. at para. 201. See aiso BellSouth Application App. H, Vol. 3, Tab 49, Generic Docket

to Consider Technology Advances, Tennessee Authority, Order Accepting Report and Recommendation, Docket No.
02-00434 at 2 (May 13,2002).

BellSouth offers competitive LECs several different types of loops to purchase or lease, including SL-1, SL-2,
unbundled copper (nen-design), and UNE-Platform. BellSouth Application Reply App., Tab C, Reply Affidavit of
C. Daonne Caldwell (BellSouth Caldwell Reply Aff) at para. 17. An SL-2 loop includes not only the bare loop, but
also a physical test point, a detailed loop “map” known as a Design Layout Record (DLR), and certain transmission
capabilities. Id The less-expensive SL-1 loop includes only the hare loop, id, although carriers may also purchase
some of the additives that come standard with an SL-2 loop. /4 at para. 23. For example, a carrier can select an SL-
I loop and the BellSouth additive “Engineering Information Document”; together, these two productswill result in a
loop that is identical to an SL-2 loop in all respects save the presence of a physical test point. Id.

AT&T Comments at 23-25; AT&T Reply at 38.
¥ AT&T Comments at 24.

B

Verizon New Jersey Order, 17 FCC Red at 12302, para. 61 (citations omitted).
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interrupted for a brief period of time, usually fewer than five minutes, during the conversion
process.”

35.  BellSouth’s hot cuts can be performed as “time-specific” or “non-time-
specific.”™ BellSouth charges $49 for an SL-1 hot cut and $135 for an SL-2 hot cut.* The
time-specificadditive costs $23.02' BellSouth states that competitive LECs request very few
SL-2 hot cuts. Indeed, according to BellSouth, out of 4700 loops ordered in August 2002, only
16 were SL-2."* As aresult, BellSouth claims, the $160 figure that AT&T challenges here is “an
uncommon occurrence” because it reflects both an SL-2, not an SL-1, loop, and it is time-
specific, not non-time-specific.™

36.  During the Florida UNE rate proceeding, AT&T submitted evidence purporting to
show that BellSouth’s cost study for non-recurring charges (NRCs), which generates the disputed
SL-2 hot cut charge, overstates BellSouth’s NRC costs.'® AT&T argued that BellSouth’s NRC
cost study “includ{es] costs that are not appropriate or necessary in a forward-looking network,
overstat[es] time estimates for the completion of work activities, and includ[es]} costs for
procedures that would be automated in a forward-looking network.”® In preparing a rival NRC
cost study, AT&T eliminated several provisioning workgroups entirely, such as the Local
Customer Service Center (LCSC) and the UNE Center (UNEC)/Access Customer Advocate
Center (ACAC)." According to AT&T, “these workgroups are middlemen” and “not intended
for efficient operations.”™® AT&T also adjusted work times for certain, unspecified work group

»® d
BellSouth Caldwell Reply Aff. at para. 23.
®11d atparas. 16, {9, 30.

%2 1d at paras. 16, 19.

103
BellSouth Application Reply App., Tab E, Reply Affidavit of John A. Ruscilli and Cynthia K. Cox (BellSouth
Ruscilli/Cox Reply Aff.) at para. 11.

Id. While we agree that AT&T has chosen the most expensive hot cut rate to challenge, BellSouth does not
dispute that the $160 rate is the correctrate for a time-specific, coordinated SL-2 hot cut. See BellSouth Caldwvell
Reply Aff. at para. 30.

WS AT&T Commentsat 24.

166 I d

v Letter from Jodi S. Sirotnak, Regulatory Analyst, Federal Government Affairs, AT&T, to Marlene H_Dorich,
Secretary, Federal CommunicationsCommission, WC Docket No. 02-307 (filed Oct. 21,2002) (attaching AT&T
Rebuttal Testimony of Jeftrey King Before Florida Public Service Commission, Docket NO. $4064%-TP, at 11
(revised Sept. 12,2000) (AT&T Florida Rebuttal King Testimony), and AT&T Supplemental Rebuttal Testimony of
Jeffrey King Before Florida Public Service Commission, Docket No. #9064%-TP, at 5-6 (Aug. 28, 2000) (AT&T
Florida Supplemental Rebuttal King Testimony)).

AT&T Florida Rebuttal King Testimony at 11
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activities.'® Finally, AT&T lowered BellSouth’s assumption concerning the percent of manual
work performed by certain work centers from 100 percent to 10percent.”” According to AT&T,
many manual activities are a function of “embedded inefficiencies,and result in costs for which
[CJLECs should not compensate an ILEC.™"" Correcting for these purported errors, AT&T

proposed SL-2 hot cut charges of $22.63 for the initial loop and $12.34 for each subsequent loop
inthe same order.”

37.  The Florida Commission specifically rejected AT&T's argument concerning
NRCs in a forward-lookingnetwork.””  After noting that AT&T’s witness had assumed “the
existence of a fully automated ordering system which could identify all errors on an
electronically submitted local service request (LSR) and resubmit it to [the] [C]JLEC,™""* the
Florida Commission stated that the witness “subsequently admitted that he was unaware if such a
system has actually been implemented anywhere.”"** As a result of this information, the Florida
Commission found AT&T’s argument to be “unrealistic™'® and stated that “non-recurring studies
should be forward-lookingreflecting efficient practices and systems, but thisperspective should
be tempered by considerations of what i reasonably achievable.””” The Florida Commission

then made certain adjustmentsto BellSouth’s NRC cost study to account for problems that it
identified in the study.

38.  Inevaluating BellSouth’s NRC cost study, the Florida Commission chose three
representative UNES for detailed analysis and, based on its findings in connection with those
UNEs, directed BellSouth to make adjustmentsto the work times for a#f NRCs.'"* The Florida
Commission specifically examined 11 different workgroups that perform work for BellSouth’s
NRCs and ordered BellSouth to reduce the various workgroups’ work times by factors from 20 to
100percent.”” These adjustments reduced BellSouth’s SL-1, SL-2, and other hot cut elements by

" 1d at10-11.
" 1d a1,
Wod & 12

112 - .
AT&T Comments, App. A, Tab D, Declaration of Jeftrey A. King (AT&T King Decl.) at para. 11; BellSouth
Caldwell Reply Aff. & para. 16n.3.

113

Florida Commission LNE Rate Order at 332.

114 Id
15 Id
116 Id

7 Id (emphasis added).

11%

Id at 335. The Florida Commission examined the followingthree UNEs: ADSL loop, CCS7 signaling, and
interoffice transport - DSO. /d.

e
Id. at423. In only one category did the Florida Commission approve no adjustment — travel time. 1d.
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an average of 41 percent.”” The adjustments also lowered BellSouth’s proposed SL-2 hot cut
rate from $219 to a Commission-approved rate of $135, a drop of 38 percent.'! Significantly,
the Florida Commission also ordered BellSouth to reduce by 45 percent all work times for tasks
performed by any other workgroup.'®

39.  Inthisproceeding, AT&T contendsthat the Florida Commission erred in
approving BellSouth’s SL-2 hot cut charges of $160 (initial) and $82.47 (subsequent). AT&T
claims that the “manual activity required by BellSouth to complete a hot cut charge is minimal,
and the time needed to completethe hot cut process is short.”'® AT&T also argues that a
comparison with hot cut charges in other states “demonstrates that BellSouth’s Florida rate is
clearly excessive.”® AT&T statesthat BellSouth’s high hot cut charges threaten AT&T’s
business plan of converting UNE-Platform customers to UNE-loop customers served on AT&T’s
switches.”” AT&T claimsthat it cannot attract business customers if it passes on the hot cut
charge, and it cannot afford to absorb thisNRC because it could not recoup the charge within its
expected customer retention period.”

40.  BellSouth respondsthat AT&T has not shown clear error by the Florida
Commission.'” BellSouth argues that AT&T’s assumptions are unreasonable.'® BellSouth also
provides unrefuted evidencethat performing a hot cut on an SL-2 loop is more labor intensive
than for an SL-1 loop. The manual installationof the test point and associated manual testing
require a technical “dispatch,” and, on an SL-2 loop, it must be performed on 100percent of hot

126 BellSouth Caldwell Reply Aff. at para. 30.
121 Id

122
Id Travel time was the only category of work time that the Florida Commission did not adjust or eliminats
See ©

13 AT&T Commentsat 24.

124 Id
125 |d. at 24-25.
126

Id AT&T also argues that, while BellSouth has recently agreed to perform bulk hot cuts to convert UNE-
Platform customersto UNE-Loop customers, the rate for bulk conversions*“could be more expensive than submitting
individual SL-2 ordersthat cost $160 for the first hot cut per order but then charge the lesser mount of $82 for each
subsequent bot cut in the same order.” Letter frem Alan C. Geolot, Counsel to ATBT, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket No. 02-307 at 3 (filed Nov. 26,2002) (AT&T Nov.
26 EX Porte Letter). Accordingto ATBT, BellSouth’s bulk conversion rate is $134.32 per working telephone
number. Id at Attach. 1. We note that this charge is for “Project Management of After Hours UNE-P to UNE-L
conversion.” Id (emphasis added). AT&T provides no specific information about this charge, including whether
the interconnection agreement with BellSouth provides for it. In addition, beyond AT&T's claim that the bulk rate is
high, there is no evidence in the record suggesting that BellSouth may not charge more for work performed after
normal business hours. We therefore reject AT&T’s recent challenge to BellSouth’s bulk conversionrate.

BellSouth Caldwell Reply Aff. at paras. 25-31.
128 Id.
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cuts.”” In addition, the SL-2 loop provides competitive LECs with tangible benefits not available
with a simple SL-1 loop, such as loop mapping information and a physical test point.*

41.  Asaninitial matter, we note that the Florida Commission itself carefully reviewed
BellSouth’sNRC cost study and significantly adjusted work times for BellSouth’s workgroups,
eliminating some of them altogether.”” These adjustmentsreduced BellSouth’s hot cut charge
for an SL-2 loop from $219to $135, a 38 percent reduction. Notably, AT&T does not challenge
these reductions; rather, it argues that the Florida Commission should have accepted its
assumptions concerningthe level of automation in a forward-lookingnetwork. AT&T’s
representative conceded during the state proceeding that he did not know if such an automated
system actually existed.”” He also acknowledged that a non-recurring cost study should reflect
the use of forward-icoking technologies that are “currently available and being deployed.””” In
light of AT&T’s concessionsand the Florida Commission’s adjustmentsto BellSouth’s NRC
cost study, we cannot conclude that the Florida Commission committed clear error in rejecting
AT&T’s assumption of a hypothetical, automated forward-lookingnetwork when calculating
non-recurring costs for hot cuts.

42.  BellSouthalso presented credible evidence concerning the substantial amount of
work required to perform an SL-2 hot cut.”* As noted above, a technical dispatch, or manual
installation and testing, is required on 100 percent of SL-2 hot cuts. AT&T has not shown that
this work is overstated or unnecessary. Nor has AT&T provided any evidence, beyond its global
challenge to the level of automation in BellSouth’s network, that the provisioning work for an
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Id at para. 29. The test point helps BellSouth to locate the source of any loop trouble that might arise in the

future. Asa result, BellSouth statesthat it can locate and repair problems on an SL-2 loop much faster than with an
SL-1 loop. Indeed, from April through August 2002, BellSouthtook an average of 4.68 hours to repair SL-2 loop
problems, whereas SL-1 loop problems were repaired in an average of 12.01 hours. Letter from Glenn T. Reynolds,
Vice President — Federal Regulatory, BellSouth, to Marlene H. Dortch, Secretary, Federal Communications
Commission, WC Docket N0 .02-307 (filed Oct. 25,2002) (BellSouth Oct. 25 Ex Parte Letter —#1). Thus, while
the hot cut charge for an SL-2 loop is roughly three times the rate for an SL-1 loop, the SL-2 loop provides
significant benefits over the SL-1 loop in terms of the duration of service outagesthat a damaged h e might
experience.

10 See generally Letter from Glenn T. Reynolds, Vice President — Federal Regulatory, BellSouth, to Marlene H.
Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-307 at 6 (filed Nov. 22,2002)
(BellSouth Nov. 22 Ex Parte Letter —#1).

B Florida Commission UNE Rate Order at 423.
132 1d at 332

133 Id

B4 See, e.g., BellSouth Caldwell Reply Aff. at paras. 19-23
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SL-2 hot cut or the benefitthat such loops provide does notjustify the cost differential between
the SL-1 and SL-2 hot cut charges.™

43. Finally, AT&T’s general comparison of hot cut charges in Florida to those in
other states or of other carriers is not dispositive.”™ While AT&T points out that Verizon charges
only $75.48 for a hot cut in Florida, Verizon’s NRC cost study is not in this record. Nor is there
any evidence in this record regarding what types of loops Verizon offers. In other section 271

orders, we have not found that a simple comparison of NRC rates in different states demonstrates
TELRIC non-compliance."’

44.  We find that AT&T has not presented sufficient evidence that BellSouth’s SL-2
loop hot cut charges do not comply with TELRIC principles. Accordingly, we find that
BellSouth’s SL-2 hot cut charges satisfy checklist item 2.

(i)  $200 Expedite Charge

45.  InJuly of thisyear, BellSouth stated its intention to begin, as of August 15,2002,
imposing a $200 per day per line charge for expediting competitive LEC orders.”® BellSouth
proposed that, where necessary, its interconnectionagreements be amended to reflect this
charge.””

46.  AT&T challenges BellSouth’s proposed expedite charge as discriminatory
because, it asserts, BellSouth does not impose a similar charge on its own customers for
expediting their orders; AT&T also notes that BellSouth has provided no cost support for the
charge.'® Accordingto AT&T, “provisioning of orders is itself a network element,” to which
BellSouth must provide nondiscriminatory access as required in section 251(c)(3)."*!
Consequently, AT&T concludes, all aspects of BellSouth’s provisioning, including its expedite
process, must be offered in a nondiscriminatorymanner and priced accordingto TELRIC
principles, as required in sections 251(c)(3) and 252(d)(1)."*

s Nor does AT&T contend that BellSouth has failed to meet hot cut submetrics i Florida. See BellSouth Nov.

22 BX Parte Letter —#1 at 7.

16 See AT&T Commentsat 24; Letter from Jodi S. Siromak, Regulatory Analyst, Federal Government Affairs,
AT&T, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-307 at 2 4
(filedDec. 10, 2002) (citing confidential information).
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See, e.g., VerizonNew Jersey Order, 17 FCC Red at 12306, para. 70 n.193.
3 AT&T Reply at 44.

% AT&T Reply App., Tab C, Reply Declaration of Jeffrey A. King (AT&T King Reply Decl.) at para. 9.
M0 AT&T Commentsat 25-26; AT&T Reply at 41.
¥t AT&T Reply at 4243.

M2 14 at44.
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47.  Inresponse, BellSouth asserts that AT&T voluntarily agreed to an interconnection
agreementthat explicitly permits BellSouth to charge for expediting orders but sets no applicable
charge. BellSouth contends that, for charges not specified in the agreement, the agreementrefers
to the “applicable BellSouth tariff.”™” In this case BellSouth states the “applicable” tariffis its
interstate special access taraff. Accordingly, BellSouth argues, AT&T has agreed to terms
“without regard” to the requirements of the 1996 Act, as permitted under section251(a)(1)."**
BellSouth rejects the charge of discrimination, asserting that, under its special access taiff, its
retail customers must also pay an additional charge to expedite their orders."**

48.  Inanex parte letter, AT&T contests BellSouth’s assertion that AT&T agreed to
the expedite charge that it now challenges.’* It points out that the interconnection agreement’s
reference to BellSouth’s tarifffor rates not specified in the agreement appears in a table setting
rates for daily usage files(DUF), not in any portion of the agreement relating to expedition of
UNE orders. AT&T further assertsthat, even if the interconnection agreement did properly
refer to BellSouth’s “applicabletariff forthe expedite charge, the special access tariff on which
BellSouth relies does not relate, in any way, to the process for expediting the provisioning of a
competitive LEC’s UNE orders and therefore is not “applicable.”*
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BellSouth Reply at 38-39. Section 3.14 of Attach, 7 to BellSouth’s interconnectionagreement with AT&T
provides that “BellSouth may hill expedite charges for expedited due date and will advise AT&T of any charges at
the time the offered date is provided.” BellSouth Ruscilii/Cox Reply Aff. at para. 18. BellSouth also points to
language in its interconnectionagreementwhich statesthat “(i}f no rate is identified in the contract, the rate for the
specific service or function will be as set forth in applicable BellSouth tariff or as negotiated by the Parties upon
request by either Party.”” Id

BellSouth Reply at 38-39. BellSouth also statesthat AT&T has not challenged the expedite charge before the
Florida Commission. Id at 38. It arguesthat AT&T's arguments, appearing as they do for the firsttime in
opposition to BellSouth’s section 271 application, should receive little weight and that our precedent requires only
that BellSouth provide a “reasonable explanation” for the charge. Id at 3940 (citing BellSouth Multistate Order, 17
FCCRed at 17611, para. 32). By way of providing such an explanation, BellSouth contendsthat it need only charge
TELRIC rates for providing the nondiscriminatory access to UNEs that section251(eX3) requires. It arguesthat it
meets this nondiscrimination obligation by meeting its standard provisioning intervals. BellSouth Reply at 39. By
seeking provisioning that is faster than these intervals, BellSouth argues, AT&T is requesting superior quality access
to UNEs, which need not be offered at TELRIC rates and to which the Eighth Circuit, in reviewingthe Local
Competition Order, held that competitive LECs were not entitled. Id (citinglowa Utilities Board, 120 F.3d 753,
812-13 (8* Cir. 1997), affdinparfand rev'd in part, 525 U.S.366,397 (1999)). See also BellSouth Ruscilli/Cox
Reply Aff. at para. 20.

BellSouth Ruscilli/Cox Reply Aff. at para. 22.

See AT&T Nov. 26 Ex Parte Letterat 1-3. AT&T also states that the expedite charge may violate the public
interest standards of section 271. Seeid at 3. We reject this argument for the same reasons we reject AT&T's claim
that the expedite charge violates checklist item 2 pricing standards.
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Letter from Alan C. Geolot, Counsel to AT&T, to Marlene H. Dortch, Secretary, Federal Communications
Commission, WC Docket N0 02-307 (filed Nov. 18,2002) (AT&T Nov. 18 Ex Parte Letter — Expedite Charge).

148 Id
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49. It does not appear from the record that BellSouth has actually imposed this new
expedite charge.”” Moreover, the record indicates that the parties continue to negotiate an
amendmentto their interconnectionagreement that would set the amount of the charge.'* At
present, as discussed above, the parties disagree primarily over whether their interconnection
agreement definitively establishes the rate for an expedite charge.

50.  Tothe extentthat the parties have an actual dispute and do not continue to
negotiatethis issue, it is a dispute regarding interpre